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148 HUGHES v. LITSEY ET Ah. 

Circuit Court of the Fifth Circuity Kentucky . 

JAMES E. HUGHES v. JOHN B. LITSEY el al. 

A private soldier of the rebel army may rely upon the belligerent rights conceded 
to the late so-called Confederacy, as a defence in a civil suit for property taken 
according t6 the usages of war. 

The opinion of the court was delivered by 

Newman, J. — The motion to strike out a portion of the answer 
of the defendant in this action presents a question of importance, 
upon which I have deemed it proper to give an opinion in writing. 

The plaintiff, James R. Hughes, in his petition, states in sub- 
stance that the defendant and a number of other persons,. banded 
together for the purpose of making war upon the government of 
the United States, came into the county of Washington, in this 
state, in July 1862, and took from the plaintiff two mules and 
harness and a Wagon, of the value of $450, which property of the 
plaintiff, he avers, was taken by the defendant and others and 
" used to haul and carry guns and ammunition belonging to said 
band, and used by them in carrying out and executing their 
common purpose and intent aforesaid." For the value of this 
property the plaintiff prays judgment. 

The defendant, R. R. Litsey, who was served with process, filed 
an answer in which he states in substance that before and at the 
commencement of the present civil war he was a citizen and 
resident of the state of Texas, which state, by an ordinance of 
secession, withdrew from the government of the United States, 
and, with other seceding states, formed the so-called Confederate 
States of America, declared their independence, and appealed to 
arms in support of that declaration. He avers that at the time 
of the adoption of the ordinance of secession, and ever since, the 
state of Texas, to which he owed allegiance, has had the civil and 
military power to enforce the ordinance of secession and compel 
all of her citizens to obey the laws or orders of that state, and 
that the Federal Government did not and could not protect him in 
refusing obedience to the laws or orders of the state of Texas. 

The defendant further avers that, in pursuance of the civil and 
military orders or laws of that state, he was a private soldier 
organized into the army of the so-called Confederate States, and, 
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together with about eight hundred others, marched by their military 
officers into the state of Kentucky, and that, in the prosecution of a 
public war between the so-called Confederate States and the United 
States, some portion of the Confederate army to which he belonged 
may have taken the property of the plaintiff, but he denies that 
he himself took it or advised or aided or assisted in taking it. 

The plaintiff moved the court to strike out so much of the 
answer as attempts to justify or excuse the taking of the property 
or exempt the defendant from liability for the acts of his associates 
or fellow-soldiers. 

It cannot be doubted that, as a general rule of law, all persons 
who voluntarily join in an illegal undertaking are responsible for 
all injuries done by any of them in carrying out the common 
design, and it will be observed that the defendant in his answer 
does not expressly aver that he was compelled against his will to 
join the Confederate army. If he had expressly averred that he 
was obliged, in order to save his life, to enter the army of the 
Confederate States, and that he had joined that army and remained 
with it against his will, it could not be doubted that such a defence 
would be good ; for surely no one who is compelled in order to 
save his life to join in a mob, could justly be held responsible for 
injuries done against his will by others with whom he was asso- 
ciated by irresistible force. But the defendant in this action pre- 
dicates his defence solely upon the rights of war, which he avers 
in his answer had been conceded by the government of the United 
States to the so-called Confederate States. The question now 
presented for decision is whether the rights or laws of war so 
apply between the two contending parties as to exempt the defend- 
ant from liability in a civil court for the injuries done to the 
plaintiff by the soldiers of the so-called Confederate States, with 
whom he was united and co-operating. 

If the Confederate States of America had been an independent 
sovereign power or government, and so recognised by the executive 
and legislative departments of the Federal Government of the 
United States, it could not be doubted that the defendant, as a 
soldier in the army of such foreign independent government, could 
not be made liable by a civil suit for an act done by him or his 
fellow-soldiers in the prosecution of a public war, if the act com 
plained of was a legitimate act of war between separate independent 
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states : Halleck on International Law, chap, xix., sec. 31, p. 348, 
5 Wheaton's Rep. 152. 

But the Confederate States have not been recognised by any 
foreign government as an independent nation, much less so by the 
government of the United States, and it cannot be doubted that, 
until so recognised by the executive and legislative departments 
of the government of the United States, the states claiming to 
have seceded must be regarded by the judicial department of the 
government, both state and national, as still constituting a part of 
the United States, for it belongs exclusively to the political depart- 
ment of the government to recognise or refuse to recognise a new 
government claiming to have displaced the old and established a 
new one. Until the independence of a new state is recognised by 
the executive or legislative department of the Federal Government 
courts of justice and private individuals are bound to consider the 
ancient state of things as remaining unaltered : Kennett v. Cham- 
bers, 14 Howard's Rep. 38 ; Luther v. Borden, 7 Howard 1 ; 6 
Wheaton's Rep. 193; 7 Id. 337; 4 Id. 52; 3 Id. 610; Law- 
rence's Wheaton on Int. Law 47, note 19. 

It is true that many of the governments of Europe have recog- 
nised the so-called Confederate States as belligerents, and, as such, 
entitled to all the rights of war against the United States as if 
they were a separate and independent nation. In so doing, the 
governments of Great Britain and France may have acted hastily, 
but since the war has assumed such immense proportions it cannot 
be doubted that they are only acting on the rule which has always 
heretofore controlled the government of the United States in its 
foreign relations with states unhappily engaged in civil war : 
Lawrence's Wheaton on Int. Law 40, note 16. But the govern- 
ment of the United States has not deemed it proper, by express 
declaration, to recognise the so-called Confederate States as enti- 
tled to full belligerent rights. The Federal Government might 
no doubt have done so without prejudice to its claim and ultimate 
right of enforcing obedience to the Constitution and Laws of the 
Union over the people and territory of the seceded states ; for 
" the recognition of belligerent rights in a colony or portion of a 
state in revolt from or in opposition to the metropolis is not to be 
confounded with the acknowledgment of the absolute independence 
of such province or colony:" Lawrence's Wheaton on Int. Law, 
p. 40, note 16. This recognition, however, of belligerent rights 
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in the states claiming to have seceded from the Union may be 
made as well by necessary implication as by express proclamation. 
Perhaps no government has ever by express proclamation or other 
formal declaration conceded full belligerent rights to those in 
rebellion against its authority. 

It may also, perhaps, be truthfully affirmed that no government 
will concede to those in rebellion more rights than are extorted 
from it by necessity, or granted to them from a sense of justice 
and of honor. If, however, the political departments of the gov- 
ernment, either from favor or by necessity, acknowledge the enemy 
to be belligerents, and as such entitled to the usual rights of war, 
no valid reason is perceived why the courts, which must then also 
recognise the enemy as belligerents, should not apply the princi- 
ples of justice, which flow from the relation of the parties to each 
other thus authoritatively acknowledged ; for it is to be remembered 
that in the question of belligerent rights, as of a more formal 
acknowledgment of independence, the decision is with the govern- 
ment and not with the courts : Nueva Anna and Liebrie, 6 
Wheaton's Rep. 193. 

Those principles of rights or justice which flow from or arise out 
of the relation of the contending parties toward each other as 
recognised by the political departments of the government, must 
be presumed to be also recognised and conceded, unless the con- 
trary be expressly declared by the proper authority. 

In the present war the executive and legislative departments 
of the Federal Government have claimed the constitutional right 
in suppressing the rebellion to exercise belligerent as well as sov- 
ereign rights over the people of the seceded states, and the ex- 
ecutive, who is charged with the execution of the laws, may, no 
doubt, see that the civil laws are executed through the civil tribu- 
nals of the government, or, at his discretion, enforce through the 
army all the rights of war over the persons and property of the 
public enemy as long as 'the rebellion continues, but no longer. The 
political departments of the government may either exercise sov- 
ereign rights or belligerent rights over those in rebellion at their 
discretion during the war : Rose v. Himeley, 4 Cranch 272 ; The 
Amy Warwick, Law Rep. 498 (1862, before Judge Spragub); 
The Hiawatha, Amy WartvicJc, <fc, 2 Black's Reps. 635 ; Law- 
rence's Wheaton 605, note 189, Ibid. 249-50, note. But the courts 
or departments of the State and Federal Governments have no 
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such discretion. They can only judge and determine the rights of 
the parties by applying the law to the facts presented. That law 
or rule of decision must be ascertained by reference tp the con 
stitutions and municipal laws of the State and Federal Governments, 
and also the laws of nations and of war, for the laws of nations and 
of war, when applicable to the facts, constitute the rules of deci- 
sion in a civil court as fully, and are as binding as are the rules 
of the common law. Respuhlica v. De Longchamps, 1 Dallas 117 ; 
Jlepublica v. SparhawJc, Id. 362 ; Wade v. Barnwell, 2 Bay's 
S. C. Rep. 231 ; Wilcoeks §• ah. v. Union Ins. Co., 2 Binney 
581. No clause of the State or Federal Constitutions, nor any act 
of Congress, it is believed, has any direct reference to the ques- 
tion presented in this case. 

The statute of the Legislature of Kentucky entitled " An act to 
provide a civil remedy for injuries done by disloyal persons," ap- 
proved February 22, 1864, was not passed until long after the 
doing of the injuries complained of in this action. The previous 
statute, entitled " An act to amend the code of practice in civil 
cases," approved December 23, 1861, if intended to authorize pro- 
ceedings against those disloyal persons who commit trespasses upon 
the property of citizens in this state, does not in terms apply to 
such persons as are non-residents or citizens of any of the seceded 
states. To what extent the Legislature of Kentucky may modify 
the laws of war in their application to the citizens of another state at 
war with the United States, would be an interesting question, which, 
however, does not arise in this action. And as the defendant in 
this action was not a citizen of Kentucky at the commencement of 
this war, and was not intended to be embraced by the statute of 
December, 1861, I shall not now undertake to decide as to the 
extent of the liability of a citizen of Kentucky who may voluntarily 
have entered into the service of the Confederate States, and after- 
wards committed injuries to the property of the citizens of Ken- 
tucky. 

The question in this case resolves itself into the inquiry whether 
the laws of war are to be applied by the courts of this state to the 
existing contest between the United States and the revolutionary 
power composed of seceded states, styling themselves the Con- 
federate States of America. The answer to this inquiry depends 
mainly upon the question whether the contest is to be considered 
or recognised by the courts as a civil war, properly so called, or 
as a mere rebellion without any of the rights of war ; for if it be 
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recognised by the courts as a civil war, properly so called, there 
seems to be no distinction or difference between the laws or usages 
of war, which should be observed in civil or in foreign wars. In 
fact, it has been authoritatively declared that they are the same : 
The Santissima Trinidad, 7 Wheat. R. 337 ; The Tropic Wind, 
Law Rep. (July 1861) 151 ; The Hiawatha, Amy Warwick, $c, 
supra; Halleck's Int. Law, ch. 14, §§ 7, 8, p. 333 ; Lawrence's 
Wheaton Int. Law, part iv., ch. 1, § 7, p. 521, note 171 ; Ibid. 
part 1, ch. 2, §§ 7-10, pp. 39-46 ; Ibid., Supplement, p. 13 ; Ibid, 
p. 517 ; Vattel B. III., ch. 18, § 294. 

" The common laws of war," says Vattel, " are in civil wars 
to be observed on both sides. The same reasons which make 
them obligatory between foreign states render them more neces- 
sary in the unhappy circumstances where two exasperated parties 
are destroying their common country." Mr. Wheaton says : " A 
civil war between the different members of the same society is 
what Grrotius calls a mixed war ; it is, according to him, public on 
the side of the established government, and private on the part of 
the people resisting its authority. But the general usage of nations 
regards such a war as entitling both the contending parties to all 
the rights of war as against each other, and even as respects neutral 
nations." Judge Dunlop, in the case of The Tropic Wind, says : 
" I do not find, on examination of the writers on public law, any 
difference as to belligerent rights in civil or in foreign wars ; and 
Judge Story, in The Santissima Trinidad, 7 Wheaton, as here- 
tofore cited by me, says they are the same." Judge Grier, in 
delivering the opinion of the majority of the Supreme Court, in 
the cases of The Hiawatha and Amy Warwick, says, " the par- 
ties to a civil war usually concede to each other belligerent rights." 
In the same cases, Judge Nelson, in delivering the opinion of the 
minority of the court, including the Chief Justice (Taney), says : 
" In the case of a rebellion, or resistance by a portion of the peo- 
ple of a country against the established government, there is no 
doubt, if, in its progress and enlargement, the government thus 
sought to be overthrown sees fit, it may, by the competent power, 
recognise or declare the existence of a state of civil war, which 
will draw after it all the consequences and rights of war between 
the contending parties, as in the case of a public war." 

But the question still recurs, whether this court must recognise 
the existing contest as a civil war, properly so called, or merely 



154 HUGHES v. L1TSEY ET AL. 

as a tumult, sedition, or insurrection, constituting what is properly 
termed a rebellion only. Writers on public law make a distinc- 
tion between a tumult of the people, sedition, or insurrection, and 
civil war depending in a great degree upon the amount of force 
brought by the insurgents to resist the lawful government. In 
dealing with a mob, tumult, or sedition of the people, which pre- 
supposes the undoubted power of the government to suppress it 
without calling in the aid of regular armies, belligerent rights, 
strictly so called have ordinarily no place ; and all who are vol- 
untarily engaged in such illegal proceedings will be held individ- 
ually responsible for any injury done to others by any of those 
engaged in carrying out the common purpose. But when the 
popular commotion or insurrection by its numbers, power, and 
organization brings forces into the field sufficiently powerful to 
destroy the civil authority of the government, close its courts, 
substitute de facto governments in its stead, and make regular 
armies necessary to suppress the insurrection and restore the 
authority of the legitimate government, the contest then undoubt- 
edly becomes civil war, and the rights and responsibilities of those 
engaged in it must be determined by the principles or laws of war, 
as applied to nations ; and not by the rules or principles applicable 
to a mob. At what time the contest has assumed the character of 
civil war, and is to be recognised and treated as such, belongs to 
the executive or legislative department of the government, and 
not to the courts, to decide. When those departments have 
declared that civil war exists, the courts are bound by that deci- 
sion, and must apply the laws of war to the facts upon which the 
rights and responsibilities of individuals depend, so far as those 
laws are not modified by the legislative department of the govern- 
ment, which may no doubt alter or modify the laws of war, in her 
own courts. This decision of the federal executive and legisla- 
tive departments that civil war exists, is binding not only upon the 
courts of the Federal, but of the State governments. Whether 
the power to recognise or declare that civil war exists be in the 
President alone or in Congress, it is certain that such a war existed 
before the commission of the acts complained of in this case. The 
Supreme Court of the United States, in the cases of The Hiawatha 
and Amy Warwick, supra, agree with entire unanimity that civil 
war existed between this government and the Confederate States 
after the Act of Congress of the 13th July 1861. 
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Another view of the facts of this case tends to strengthen the 
conclusion that the rights and responsibilities of the defendant in 
this action must be determined by the laws of war regulating pub- 
lic wars between foreign states. The defendant, before the 
commencement of this war, was a citizen and resident of the state 
of Texas, and owed to that state a true and faithful allegiance, 
recognised by the fundamental laws of both State and Federal 
Government. This allegiance to his state, it is true, was subor- 
dinate to the allegiance which he owed to the Federal Government, 
which is supreme in its sphere ; but it was nevertheless an allegiance 
properly owing to the state, which gave him protection for his life 
and property. When the state of Texas, as a state, claiming to 
be sovereign over the lives and property of its citizens, claimed 
the right, by its ordinance of secession, to absolve its citizens 
from all allegiance to the Federal Government, the citizen was 
subjected to an embarrassing and sad conflict of duties to two 
sovereigns, made the more embarrassing and difficult of choice by 
the known and avowed declaration of eminent statesmen, that the 
allegiance of the citizen was due primarily or directly to the 
state sovereignty, and through it only to the Federal Government. 
It had, however, been repeatedly adjudged, by both state and 
Federal courts, that the duty of allegiance to the United States 
was coextensive with the constitutional jurisdiction of that govern- 
ment, and to that extent independent of and paramount to any duty 
of allegiance to a state government : Cohens v. Virginia, 6 Wheat. 
Rep. 381 ; Moore v. The People of Illinois, 14 How. 20 ; 21 How. 
517 ; United States v. Grreiner, Law Reporter, June 1861, p. 98 ; 
Lawrence's Wheaton on International Law, Supplement, p. 12. 
Notwithstanding the state of Texas had by its ordinance seceded 
from the Union, it was the duty of the defendant to adhere to the 
Federal Government, especially as there was no sufficient cause to 
justify the revolution. But allegiance and protection are correl- 
ative terms or duties : United States v. Rice, 4 Wheaton's Rep. 
254 ; United States v. Haytvard, 2 Gall. Rep. 500 ; United 
States v. Grreiner, supra ; Lawrence's Wheaton's Int. Law 600, 
note 189. And where the Federal Government, as is averred in 
this case, did not, and could not, protect the defendant in refusing 
to submit to the civil and military power of the state of Texas, it 
surely would be unjust to exact from him the full and complete 
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discharge of his allegiance and duties to the Federal Government, 
and deny to him — especially in a state court — a defence based 
upon those rights which the laws of nations and of war confer 
upon the people of a de facto state in revolt against the established 
government. It does not appear in this case that the defendant 
was one of the instigators or leaders in the rebellion — the plead- 
ings present him as merely passive — submitting to an usurped 
authority which he could not resist ; and afterward assisting in 
the prosecution of a public war against the government of the 
United States. A temporary allegiance is due to the usurper in 
possession. It has been said by high authority that when an 
usurper is in possession the subject is excused and justified in 
obeying and giving him assistance ; otherwise under an usurpation 
no man would be safe, if the lawful prince had aright to hang him 
for obedience to the powers in being, as the usurper would cer- 
tainly do for disobedience : 1 Hale P. C. 104 ; Blackstone's Com- 
mentaries, vol. 4, p. 7T. Lawrence's Wheaton on International 
Law, p. 525, note 171. Without intending to sanction the prin- 
ciple that in civil war every man has a right to choose his party ; 
and without intending to intimate an opinion that those who take 
up arms voluntarily against the Federal Government may not be 
convicted of treason, especially after the rebellion is suppressed, 
if the party accused be not included in the pardon which is usually 
issued in such cases ; yet it seems to me evident that, when a state 
as such, has, by a public ordinance seceded from the Union, and 
usurped the powers of the Federal Government, a private citizen 
and resident of the state, who took no part in favor of the ordi- 
nance of secession, but submitted to the usurpation, and afterward 
entered the army of the Confederate States, may, in a state court, 
rely upon the belligerent rights of the de facto state, as a defence 
in a civil suit for property taken according to the usages of war. 
Halleck, in his Treatise on International Law, p. 334, says : " A 
war may be a war of insurrection, or revolution, or independence, 
and at the same time a national war ;" and he adds : " Where such 
insurgent militia are called into the field, and organized under the 
constituted authorities of the state, they are entitled to all the 
rights of war, andare.subjecttoallits duties and responsibilities." 
Ibid. 386. See Monthly Law Reporter, June 1862, pp. 475-79. 
Undoubtedly if the defendant be guilty of an act which is not 
sustained or justified by the laws of civilized warfare, such as 
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killing unoffending women or children, or committing other wanton 
outrages to the person or property of non-combatants, or such acts 
as are not justified by the usages of war, nor commanded by the 
party belligerent in whose service he is, the courts would hold him 
civilly or criminally responsible for his unauthorized act : Halleck 
on Int. Law, ch. 19, sec. 31, p. 348. 

What property on land may be taken from an enemy depends 
in a great measure upon the will or policy of the belligerent party 
prosecuting the war and making the seizure. It is not an immuta- 
ble rule of law, but depends on political considerations, which 
may continually vary : 8 Cranch 110. In the recent cases of The 
Hiawatha and Amy Warwick, above referred to, Judge Nelson 
says that, " All the property of the people of the two countries, 
on land or sea, are subject to capture and confiscation by the 
adverse party, as enemies' property, with certain qualifications 
as it respects property on land." Temples of religion, public 
edifices devoted to civil purposes only, monuments of art, reposi- 
tories of science, and the private property of citizens, not neces- 
sary for military purposes, are, by the modern usage of civilized 
nations, exempted from the operations of war. The general usage 
now amongst civilized nations, is not to touch private property 
upon land without making compensation, unless in special cases, 
dictated by the necessary operations of war. If the conqueror 
goes beyond these limits wantonly, or where it is not clearly indis- 
pensable to the just purposes of war, and seizes private property 
of pacific persons, for the sake of gain, he violates the modern 
usages of war. The laws of war, however, permit or tolerate 
every act which, in itself, is naturally adapted to promote the 
object of the war : Vattel, B. III., ch. 9, § 173 ; 1 Kent's Comm., 
6th ed., pp. 91, 93, and note ; Lawrence's Wheaton, part iv., ch. 
11, § 5, p. 596. 

The plaintiff in this action has in his petition supplied a material 
averment for the defendant. He says that the property — mules, 
wagon, and harness — were taken " and used to haul and carry the 
guns and ammunition belonging to said band, and used by them 
in carrying out and executing their common purpose and intent 
aforesaid (war upon the United States)." The property seems 
not to have been taken for private gain, but for the purposes of 
war, and was naturally adapted to promote that object. It was, 
therefore, subject to capture and confiscation as enemies' property 
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by the laws of war ; and the loss cannot with justice be laid upon 
the defendant. It was for the plaintiff, one of the losses incident 
to the war ; and is damnum absque injuria, a loss for which no 
action can be maintained. 

I shall, therefore, overrule the motion to strike out. 



The foregoing case we have given, as 
it is upon a subject of great interest at 
the present time to the whole country, 
and, to some portions of it, of the utmost 
importance. We do not intend to offer 
any comments upon it, but refer our 
readers to the case of Lucas v. Bruce in 
the Louisville Chancery Court, reported 
in 4 Am. Law Reg. (N. S.), p. 95, 
where views somewhat different will be 
found in the opinion of Chancellor 

PlETLE. 

We have lately received a number of 
cases upon interesting points in law 
growing out of the rebellion ; but as 
they are for the most part too long to be 
given entire, we shall take this opportu- 
nity of noticing briefly the most import- 
ant of them. 

I. Ex parte J. R. McCann, late major 
of the so-called Confederate army, in the 
District Court of the United States for 
the district of Tennessee, was an ap- 
plication for a habeas corpus, under the 
following circumstances, as set forth in 
the petition : The petitioner was an offi- 
cer in the army of the late so-called Con- 
federate States, and, as such, surrendered 
and was paroled under the agreement 
made between the authorities of the 
United States and the commanders of 
the armies of the so-called Confederacy, 
after which he took the oath prescribed 
in the amnesty proclamation of the 
President of May 29th 1865, but was 
subsequently arrested and confined in 
jail in Knox county, Tennessee, to an- 
swer an indictment in the Circuit Court 
of said county, for the murder of one 
A. C. Haun, who during the war was 
tried by a court-martial of which the 
petitioner was a member, and executed 



for being a secret active enemy of the 
so-called Confederate States, and as 
such having engaged in acts not of regu- 
lar warfare. The petition proceeded 
that the war between the United States 
and the so-called Confederate States was 
a civil war and the parties engaged 
therein belligerents, and therefore the 
petitioner was quasi a judicial officer in 
the act for which he was indicted, and 
not responsible therefor. The court 
(Tkigg, J.), after expressing an opin- 
ion that the late rebellion had assumed 
the status of a civil war, quoting the 
opinion of the Supreme Court of the 
United States in the prize cases, 2 
Black's Reports, and that upon the 
facts stated in the petition, which, for 
the purposes of the present inquiry, 
must be taken to be true, the court- 
martial of which the petitioner was a 
member was a regularly-constituted ju- 
dicial tribunal, recognised by the law 
of nations, and therefore by the laws 
of the United States, proceeded as 
follows : — 

" The 14th section of the Judiciary 
Act of 1789 provides ' that the courts 
of the United States shall have power 
to issue writs of scire facias, habeas 
corpus, and all other writs not specially 
provided for by statute which may be 
necessary for the exercise of their re- 
spective jurisdictions, and agreeable to 
the principles and usages of law. And 
that either of the justices of the Su- 
preme Court, as well as judges of the 
District Courts, shall have power to 
grant writs of habeas corpus for the pur- 
pose of an inquiry into the cause of 
commitment : Provided, that writs of 
habeas corpus shall in no case extend to 
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prisoners in jail, unless where they are 
in custody under or by color of the au- 
thority of the United States, or are com- 
mitted for trial before some court of the 
same, or are necessary to be brought 
into court to testify.' 

" This law is so plain that it cannot 
be misapprehended, and it admits of no 
comment. 

" The petitioner,. according to his own 
showing, is a prisoner in jail, upon the 
charge of murder preferred against him 
by indictment in the state court, and he 
is not ' in custody under or by color of 
the authority of the United States, or 
committed for trial before any court of 
the same.' 

" I have, therefore, no power or juris- 
diction, under the law, to grant the 
prayer of the petitioner in this case, and 
consequently the writ must be denied. See 
the cases Ex parte Dorr, 7 Howard 104 ; 
Ex parte Cabrera, 1 Wash. C. C. 234. 

" The provisions of the Act of Con- 
gress passed in 1842, and which were 
so earnestly pressed by the counsel, I 
am satisfied have no application to this 
case, but are applicable alone to subjects 
or citizens of a foreign state." 

The petition was therefore dismissed. 
II. In the matter of John Baxter, in 
the Circuit Court of the United States for 
the Eastern District of Tennessee, the 
facts were that one John Baxter had 
been an attorney of the court, but the 
authority of the United States in that 
district 'having been suspended during 
part of the rebellion, he was re-admitted 
in May 1864. On the 24th January 1865 
an act was passed by Congress declaring 
that no person should thereafter be ad- 
mitted to the bar of the United States 
courts or be allowed to be heard by rea- 
son of any previous admission, without 
having first taken the oath prescribed in 
the act of July 2d 1862. The terms of 
the oath are as follows : " I do solemnly 
swear that I have never voluntarily 
borne arms against the United States 



since I have been a citizen thereof; that 
I have voluntarily given no aid, counte- 
nance, counsel, or encouragement to 
persons engaged in armed hostility 
thereto ; that I have neither sought nor 
accepted, nor attempted to exercise the 
functions^ of any office whatever, under 
any authority or pretended authority in 
hostility to the United States ; that I 
have not yielded a voluntary support to 
any pretended government, authority, 
power, or constitution within the United 
States, hostile or inimical thereto. And 
I do further swear that, to the best of my 
knowledge and ability, I will support 
and defend the Constitution of the United 
States against all enemies, foreign and 
domestic ; that I will bear true faith and 
allegiance to the same ; that I take this 
obligation freely, without any mental 
reservation or purpose of evasion. So 
help me God. ' ' 

On the said Baxter attempting to ad- 
dress the court from the bar, at the pres- 
ent term, he was informed by the court 
that he could not be heard until he had 
taken the oath above set forth, where- 
upon he objected that the said law was 
unconstitutional, and the court had 
therefore no right to compel him to take 
the said oath. The matter was subse- 
quently argued by the objector in person, 
and T. A. R. Nelson against, and 
Horace Magnard in favor of, the con- 
stitutionality of the law. The ground 
first assumed for the objector was that 
the act impairs the obligation of a con- 
tract, because an attorney is examined 
in Tennessee by the judges of the state 
courts and by them licensed to practise, 
and therefore to receive fees and emolu- 
ments of his profession. Upon this 
point the court (Tkigg, J.), after no- 
ticing the doubt whether Congress has 
power to pass an act impairing contracts, 
and inclining to think that it has not, 
expressed the opinion that the admis- 
sion of an attorney was not a contract 
within the terms of the Constitution. 
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It was further urged that the law was 
ail ex post facto law, and therefore un- 
constitutional . Upon this point the court 
stated the question to be, whether the 
act was to be considered as prescribing 
additional qualifications for office under 
the government, or as a criminal enact- 
ment inflicting a penalty upon those who 
refuse to comply with its terms. The 
court then proceeded to show that an 
attorney is an officer of the court, but 
not of the government, and that, as to 
him, the act must be considered as penal. 
But an attorney has a right to practise 
his profession, and such profession is his 
property within the protection of the 
Constitution, and the law, therefore, 
punishing an attorney by forfeiture of 
his property in his profession, for acts 
not so punishable when committed, is 
ex post facto in its operation as to such 
cases, and therefore unconstitutional. 
Admitting the correctness of the assump- 
tion that his profession is an attorney's 
property and the act requiring him to 
swear in his own case, the same conclu- 
sion as to the unconstitutionality of the 
law is reached by reference to the fifth 
article of the Amendments, which de- 
clares that no person " shall be com- 
pelled in any criminal case to be a 
witness against himself, nor be deprived 
of life, liberty, or property without due 
process of law." For these reasons, 
the court pronounced the law unconsti- 
tutional and void. 

III. Filkins v. Hawkins, in the Cir- 
cuit Court of the Fifth Circuit of Arkan- 
sas, September Term, 1865, was a mo- 
tion to quash an execution issued on a 
judgment of the Circuit Court of Pu- 
laski county, of the September Term, 
1864. The ground, of the motion was 
that the so-called judgment was rendered 
by a tribunal under the authority of a 
rebellious combination of persons in the 
state, and that the said supposed court 
was part of the machinery created to aid 
in the overthrow of the lawful govern- 



ment of the state and the United States, 
and, as such, its acts were null and void. 
The court (Baktlett, J.), after brief- 
ly recounting the steps in the rebellion, 
from the passage of the Ordinance of 
Secession to the restoration of the lawful 
authority of the United States, declared 
that the judicial department of the in- 
surrection was as much a vital part of it 
as the military or legislative, and must 
equally fall with the overthrow of the 
pretended government. "They were 
all parts of one whole, and fell together. 
It never had any existence in law. It 
was an effort, a criminal, and, as the 
result has shown, an abortive effort to 
destroy the lawful government by revo- 
lution ; and its laws and ordinances, its 
judgments and decrees, have no more 
force or effect on the citizens of the state 
and the United States than the orders 
of a rebel general would have on the 
officers of the United States now garri- 
soning this city." The Constitution of 
the United States, sec. 2, art. 6, declares 
that it and the laws made in pursuance 
thereof shall be the supreme law of the 
land, and the judges in every state shall 
be bound thereby ; and sec. 3 declares 
that all executive and judicial officers, 
both of the United States and of the 
several states, shall be bound by oath to 
support the Constitution. This oath 
was not only not taken, but the au- 
thority of the Constitution and laws of 
the United States was .expressly dis- 
claimed by the pretended court render- 
ing this judgment. In answer to the 
argument that the court was a court de 
facto and hence that its judgment was 
binding, Bartiett, J., citing the Prize 
Cases, 2 Black ; Luther v. Borden, 7 
How. 1 ; Gilson v. Hoyt, 3 Wheat. 246 ; 
United States v. Palmer, 3 Wheat. 610 ; 
United States v. Reynes, 9 How. 127 ; 
and Secretary Seward's despatches to 
Minister Adams, said that the rebel 
government could not be recognised as 
a de facto government. Such recogni 
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tion was the province of the executive 
department of the United States, and 
that has repeatedly and expressly de- 
cided that it would not admit that the 
combination of disloyal citizens in insur- 
rection has at any time been a govern- 
ment de facto, or in any sense a politi- 
cal power. 

It was further argued that the so- 
called judgment was protected by the 
new constitution of the state of Arkan- 
sas, which ordains that the action of the 
convention of 1861 is null and void, and 
all the action of the state under the 
authority of the said convention, whether 
legislative, executive, judicial, or mili- 
tary, was and is thereby declared void ; 
" Provided, that this ordinance shall not 
be so construed as to affect the rights of 
individuals" &c. On this point, how- 
ever, the court said that the rights meant 
were such as were acquired as individu- 
als, and by individual action, contract, 
or obligation, independent of and with- 
out the intervention of the official action 
of the pretended government or its offi- 
cers. For these agencies were all illegal, 
their acts void, and no individual could 
acquire any rights through them. The 
right of plaintiff to sue defendant for his 
claim was protected, but it remained as 
it was, a mere right to sue. The proviso 
in question did not mean to give any 
new right, as it would by enforcing this 
judgment. The execution therefore was 
quashed. 

IV. In Jones v. Estate of Keep, the 
Supreme Court of Wisconsin decided 



that the Act of Congress of July 4th 
1864, imposing a stamp duty on judicial 
process in state courts, is unconstitu- 
tional. The argument of the court, by 
Cole, J., is that as a power to tax is a 
power to destroy, the power of Congress 
under the Constitution is limited to such 
subjects as will not interfere with the 
internal sovereignty of the several states, 
and judicial process is one of the neces- 
sary instrumentalities of the state gov- 
ernment, and therefore not taxable by 
Congress. This is substantially the 
same ground as that assumed by the Su- 
preme Court of Indiana in Warren v. 
Paul, 4 Am. Law Reg. (N. S.) 157 ; s. 
c. 22 Ind. Rep. 276. In the Wiscon- 
sin court Mr. Justice Downek dissented, 
and held that the tax was not on the 
state or its instruments of sovereignty, 
but on the individual suitor, in the same 
manner as the law of the state of Wis- 
consin itself, which imposes a similar 
tax on its own writs. It is a tax paid 
in the first place by the plaintiff, but 
ultimately by the losing party — the one 
who is adjudged to have been in the 
wrong in causing the lawsuit. Besides 
this, however, he was further of opinion 
that the Constitution expressly delegates 
to Congress the right "to tax directly 
or indirectly the persons and property 
of the citizens of the states, although 
such taxation may incidentally affect the 
instrumentalities which a state uses as 
a proper means to execute its powers." 
J. T. M. 
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